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PRIOR 
APPROPRIATION 

DOCTRINE

1. Land ownership on 
stream not required

2. Right to use water 
on land distant 
from stream

3. First in time, first in 
right

RIPARIAN RIGHTS 
DOCTRINE

1. Land ownership 
bordering a stream

2. Right to make 
reasonable and 
beneficial use of the 
water

3. No priority of right
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Appropriable water is defined in AZ by 
A.R.S. § 45-141(A):

“The waters of all sources, flowing in 
streams, canyons, ravines or other natural 
channels, or in definite underground 
channels, whether perennial or 
intermittent, flood, waste or surplus 
water, and lakes, ponds and springs on 
the surface . . . .”
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Elements of Prior Appropriation

 “First in time, first in right”

 System is based upon priority of date of first use.

 Senior user has better right and can take all of his or her 
entitlement before junior user gets any.

 Appurtenant to particular land (esp. irrigation rights)

 Beneficial use

 “Beneficial use shall be the basis, measure and limit of the 
use of water.”  A.R.S. § 45-141.

 Statutory beneficial uses include:  domestic, municipal, 
irrigation, stock watering, water power, recreation, wildlife, 
including fish, and nonrecoverable water storage.  A.R.S. §
45-141(A).
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Historical Development of the Doctrine in 
AZ (Ways to Get a Water Right)

Before 1893:

Could acquire an appropriative right 
by (1) actual beneficial use or (2) 
posting a notice of appropriation in a 
conspicuous place.

Difference in priority date.
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Ways to Get a Water Right (cont.)

 Between 1893 and June 12, 1919:

 Could acquire an appropriative right by (1) actual 
beneficial use or (2) filing notice with County 
Recorder.

 1893 statute provided that (1) appropriator going 
forward after notice must exercise “reasonable 
diligence” in constructing works in order for priority 
date to “relate back” to time construction began and 
(2) appropriator must thereafter use “reasonable 
diligence” to maintain the works or risk forfeiture of 
its water right.
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Ways to Get a Water Right (cont.)

After June 12, 1919:

Can acquire an appropriative right 
only by complying with state 
administrative process (currently by 
filing an application to appropriate 
with ADWR).
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Abandonment and Forfeiture (Ways to 
Lose a Water Right)

Abandonment

Common law concept.

Requires non-use of water, plus intent 
to abandon.
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Ways to Lose a Water Right (cont.)

Forfeiture
Statutory provision—A.R.S. § 45-141(C).

Requires only non-use; no showing of 
intent required.

Certain exceptions apply (lack of available 
water, military service, etc.)

Specific AZ forfeiture statute based upon 
non-use of water first enacted in 1919 
Code.  (Ariz. Laws 1919, ch. 164, § 1)




 1995 Amendments to Water Code 

 Amendments provided that forfeiture did not apply 
to pre-1919 rights.

 AZ Supreme Court:  

“The Legislature may certainly enact laws that apply 
to rights vested before the date of the statute.  Such 
laws, however, may only change the legal 
consequences of future events. . . . The Legislature 
may not . . . change the legal consequence of events 
completed before the statutes’ enactment.”  
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San Carlos Apache Tribe v. Superior 
Court (1999)





“Section 45-141(C) eliminates any possibility of 
forfeiture for rights initiated before June 12, 1919.  
If applied retrospectively, this too creates a new 
and unconstitutional protection for pre-1919 
water rights that may have been forfeited and 
vested in others under the law existing prior to 
1995.  Forfeiture and resultant changes in 
priority must be determined under the law as it 
existed at the time of the event alleged to have 
caused the forfeiture.” 
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San Carlos Apache Tribe v. Superior 
Court (1999)




 1925 - Complaint filed on behalf of San Carlos 

Apache Tribe and others alleging that Tribe was 
entitled to certain quantities of water from Gila River 
in federal district court. 

 1935 - Court entered “Globe Equity Decree” defining 
various parties’ rights to water flowing through Gila 
River.

 1935 to Present - Litigation over Decree has 
continued ever since, and federal district court 
maintains jurisdiction over continued enforcement of 
Decree.
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The Globe Equity Decree




 1993 - District Court entered an Order providing for 

a “Change of Use Rule” that would allow parties to 
Decree to sever and transfer water rights provided 
there was “no injury” to other users. 

 2007 – Parties entered into Upper Valley Forbearance 
Agreement to allow severance and transfer of water 
rights determined in Decree. 

 2008 - Many severance and transfer applications 
were adjudicated by District Court and appealed to 
Ninth Circuit. 

 June 13, 2017 – Ninth Circuit issued its Opinion.  
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Upper Valley Forbearance 
Agreement 




 The sever and transfer applications raised the question:  

Does AZ’s law of statutory forfeiture apply to pre-1919 
water rights?

 A.R.S. § 45-141(C), as enacted in 1995, provides: 

“Except as otherwise provided in this title or in title 48, 
when the owner of a right to the use of water ceases or 
fails to use the water appropriated for five successive 
years, the right to the use shall cease, and the  water 
shall revert to the public and shall again be subject to 
appropriation.  [This subsection or any other 
statutory forfeiture by nonuse shall not apply to a 
water right initiated before June 12 1919.]” 14

Statutory Forfeiture of Water 
Rights in AZ 




Retroactive application of new laws to vested 

rights is unconstitutional violation of Due Process. 

 1995 Amendment to § 45-141(C) providing that 
statutory forfeiture could not apply to 1919 rights 
was a new and unconstitutional protection. 

 “[I]f the 1995 amendment to § 45-141(C) changed 
the law, prior to this point, water rights which 
vested before 1919 were subject to statutory 
forfeiture.”
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Ninth Circuit Holdings
(from San Carlos)




”The Arizona Supreme Court is the final 

arbiter of Arizona law, and it had already 
found that statutory forfeiture applies to pre-
1919 water rights. . . . Because the district 
court rejected statutory forfeiture, it did not 
consider how forfeiture would affect the 
water rights at issue, and the parties have 
provided little guidance on appeal.  
Therefore we leave it to the district court on 
remand to determine in the first instance how 
statutory forfeiture applies to the remaining 
objections.”  
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Ninth Circuit Decision is Non-
Binding on AZ Courts





Abandonment:  A water right could be lost by 
abandonment upon a showing of intent to 
abandon or by adverse possession and in no 
other way.  Gould v. Maricopa Canal Co., 8 Ariz. 
429 (1904).

Forfeiture:  No specific forfeiture statute in AZ 
prior to 1919 Code (except perhaps “reasonable 
diligence” requirement in maintaining works for 
appropriations based upon notice under 1893 
statute). 

17

AZ Territorial Law  (Refresher)




 Vested Rights Clause:  “But nothing herein contained 

shall be so construed as to take away or impair the vested 
rights which any person, firm, corporation or association 
may have to any water at the time of passage of this act.”  
(Ariz. Laws 1919, ch. 164, § 1, removed in 1928 
amendment). 

 General Disclaimer:  “Nothing in this act contained, shall 
impair the vested rights of any person, association or 
corporation to the use of water. . . . Nor shall the rights of 
any person association or corporation to take and use 
water be impaired or affected by any of the provisions of 
this act where appropriations have been initiated prior to 
the filing of this act in compliance with laws then 
existing.” (Ariz. Laws 1919, ch. 164, § 54, remains in 
substantially same form in current A.R.S. § 45-171).
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Savings Clauses in 1919 Statute





Did AZ Supreme Court in San Carlos actually 
determine that statutory forfeiture applies to 
pre-1919 water rights?

Due Process concerns of retroactive 
application apply equally to 1919 Surface 
Water Code:  Did concept of statutory 
forfeiture exist prior to 1919? 

If not, can 1919 forfeiture statute apply 
retroactively to pre-1919 water rights? 
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Remaining Questions





If AZ Supreme Court adopts Ninth Circuit’s 
interpretation, what does that mean for water 
and water rights in Arizona? 

Some water rights in Globe Equity Decree 
were perfected prior to 1919.  Are pre-1919 
water rights subject to forfeiture in Gila and 
Little Colorado Adjudications? 
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Future Implications (Has the 
Sky Fallen?)




 Since 1919, AZ Legislature has enacted certain 

exceptions to principle that forfeiture will occur 
automatically upon five years of non-use. 

 A.R.S. § 45-188 (Initiation of legal proceedings)

 A.R.S. § 45-189 (Drought, unavailability, active 
service, legal proceedings, limitations imposed by 
law or regulation, “any other reason that a court 
of competent jurisdiction deems would warrant 
nonuse”)

 Do these exceptions apply only prospectively? 
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Future Implications 




 Prior to Ninth Circuit decision, many (most) AZ 

water lawyers believed that pre-1919 rights were not 
subject to forfeiture for non-use under 1919 Code.

 Likely many pre-1919 water rights in AZ with five-
year periods of non-use (before and after 1919).

 Difficult to prove continuous use from historical 
records.

 What happens to these rights when they are 
adjudicated?

 Do statutory exceptions apply to them?
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Future Implications 





If forfeiture applies to pre-1919 rights, does it 
apply just to five-year periods of non-use that 
occurred after 1919?

Or does it also apply to five-year periods of 
non-use that occurred before 1919?

Can 1919 forfeiture statute itself be applied 
retroactively to periods of non-use prior to 
1919?
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Future Implications 





Practical and strategic issues for litigants in 
the General Stream Adjudications:

If I have pre-1919 rights, am I better off:

Trying to protect those rights (or portions 
of them) from forfeiture?

OR arguing that everyone who has rights 
who are senior to mine has forfeited those 
rights?
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Future Implications 





These are important issues of state law 
that need to be addressed by AZ state 
courts.

Sooner rather than later.

Stay tuned.  More to come.
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Future Implications 





Mark McGinnis (mam@slwplc.com)

Jeff Heilman (rjh@slwplc.com)
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Thank You 


