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This note examines the environmental issues associated with mass incarceration. It will
first discuss mass incarceration and environmental injustices generally. Then it will assert that,
due to the increased demand for prison facilities, mass incarceration led to an era of building
prisons on the cheapest, easiest to obtain sites: toxic waste sites and environmentally compromised
locations across the country. It will examine the statistics and recent studies from organizations
working to improve prison conditions. This note will assert that mass incarceration is, in its own
way, a form of environmental injustice that may even be subject to Eighth Amendment constraints.
To support this conclusion, it will first highlight the statistics on prisoners who have experienced
health issues as a result of environmentally unsafe conditions. During this discussion, it will
question Eighth Amendment implications; namely, whether asbestos, arsenic, and other toxic
chemical exposure constitutes cruel and unusual punishment. Next, it will examine the
communities surrounding prisons and discuss how existing case law does not require prisons to
conduct an environmental impact study prior to the construction of a prison. It will highlight the
vast amount of pollution caused by prisons in recent years by examining specific prisons that have
contaminated their surroundings, specifically in low-income and rural areas. Finally, it will
discuss possible solutions to this problem and the difficulties in achieving those solutions.
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I. Introduction

Over the last fifty years, the United States has seen an unprecedented rise in prison
population. This increase was primarily due to the period of mass incarceration sparked by the
“War on Drugs” platform implemented by American presidents in the mid-to-late 1900s. The side
effects of mass incarceration are pervasive and extremely damaging. Some are more obvious—
the disproportionate punishment of poor, minority communities and perpetuation of poverty,
mental illness, and substance use disorders—while others are just now being discovered.?
Recently, two major studies discovered that prisons and jails are rife with environmental issues,
from toxic water and air within the facilities to the pollution they cause in the surrounding
communities.? As this note will discuss in more detail below, the massive increase in prison
population required that prisons be built quickly and cheaply. In many cases, contaminated, toxic
land became the affordable home for many prisons across the country.

These environmental issues are just another example of the insidious environmental
injustices lying just below the surface in our country. While environmental injustice may not
always make headlines or gain as much attention as other forms of injustice, it is just as egregious.?
Today, low income and minority communities are seeing the effects of mass incarceration in more
ways than just sentencing disparities, higher conviction rates, and higher prison populations.* As
this note will explain, both prisons and jails built on toxic waste sites, old mines, or even former
nuclear test sites pose dangerous threats to both inmate populations and the surrounding
communities. It will also consider whether subjecting prisoners to dangerous, sometimes life-
threatening environmental conditions beyond their control constitutes “cruel and unusual

* J.D. Candidate, University of Arizona James E. Rogers College of Law, Class of 2022. | would like to thank
Professor Joy Herr-Cardillo for your feedback, encouragement, and guidance while writing this note. Thank you to
the Arizona Journal of Environmental Law and Policy, especially the Executive Board, for your feedback, edits, and
for making the publication of this note possible. Endless thanks to my husband for being my sounding board and
encourager throughout this process—and for always challenging me to see the people behind the story. Finally,
thank you to my parents for your never-ending support and for teaching me, through your words and actions, to
listen to the voiceless and stand up in the face of injustice.

1 See generally Investigation Reveals Environmental Dangers in America’s Toxic Prisons, EQUAL JUST. INITIATIVE,
https://eji.org/news/investigation-reveals-environmental-dangers-in-toxic-prisons (last visited Oct. 1, 2020).

24,
31d.

41d.; See also André Douglas Pond Cummings, "All Eyez on Me": America's War on Drugs and the Prison-
Industrial Complex, 15 J. GENDER RACE & JusT. 417, 418 (2012).
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punishments” that are prohibited by the Eighth Amendment.> For the purposes of this discussion,
both prisons and jails will be analyzed under the lens of environmental injustices. It is helpful,
though, to note the difference between the two. Jails are typically locally operated facilities that
hold inmates in the short-term, whether that be inmates awaiting trial or sentencing or those
sentenced to a term of less than one year.® Prisons, in contrast, are longer-term facilities run by
the federal or state government that typically “holds felons and persons with sentences of more
than one year.”’ Both types of facilities have been found to have environmental issues, which
shows that an inmate’s exposure to toxicity may begin before they are even formally sentenced.
Even when a defendant is detained before trial, they could already be exposed to hazardous
environments.

As a whole, this note will examine one startling issue: today, being arrested does not mean
just being taken from your family, faced with years in prison, and any of the other crippling effects
of long-term imprisonment—it also means you may be faced with blood toxicity, mesothelioma,
cancer, or even death.

I1. A History of Mass Incarceration, Generally: A System of Injustice

The Mass Incarceration era of American history is one that not only changed the criminal
justice system irrevocably but also came with dangerous and unforeseen effects that continue to
plague prison populations today. Before those effects can be discussed in full, we must first
understand the history of mass incarceration in the United States and what it looks like today.

Though the United States makes up only about 5% of the global population, the country
comprises nearly 20% of the world’s prison population, with over 2.3 million people incarcerated
across the country.® It has not always been this way; in 1969, President Nixon initiated the “War
on Drugs” when he named drug abuse a “serious national threat” and called for anti-drug
legislation at both the state and federal level.® Two years later, President Nixon increased the
conflict by declaring illegal drugs “public enemy number one.”'® As Nixon waged war on illegal
drugs across the country, incarceration rates began to rise at an unprecedented rate.!* The hard-
fought War on Drugs began the phenomenon known today as mass incarceration, a period of
skyrocketing incarceration numbers that disproportionately impacted minority communities across
the country.!?

President Reagan continued and compounded the War on Drugs. In 1986, President
Reagan launched an assault on illegal drugs when he signed the Anti-Drug Abuse Act, allocating
$1.7 billion dollars towards his self-titled drug war.*®* Primarily, the Act had glaringly obvious

5 U.S. CONsT. AMEND. VIII (“Excessive bail shall not be required, nor excessive fines imposed, nor cruel and
unusual punishments inflicted.”).

6 What is the Difference Between Jails and Prisons, BUREAU OF JUST. STAT.,
https://www.bjs.gov/index.cfm?ty=ga&iid=322 (last visited Jan 31, 2020).

"1d.

8 Andrew D. Leipold, Is Mass Incarceration Inevitable?, 56 Am. Crim. L. Rev. 1580.

9 Timeline: America’s War on Drugs, NATIONAL PUBLIC RADIO,
https://www.npr.org/templates/story/story.php?storyld=9252490 (last visited Oct. 1, 2020).
1014,

11 Cummings, supra note 4, at 418.

121,

13 NATIONAL PUBLIC RADIO, supra note 9.
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disparities in crack and powder cocaine sentencing guidelines.!* After President Reagan adopted
the Anti-Drug Abuse Act, “fourteen states implemented sentencing disparities between crack and
powder cocaine in their criminal codes.”*® Crack, the cheaper, more accessible form of cocaine,
was possessed mainly by lower income, minority communities and came with harsher sentences
and longer prison terms.’® Powder cocaine, on the other hand, was the businessman’s drug and
the sentencing guidelines were much more lenient.*’

The Anti-Drug Abuse Act not only essentially criminalized drug addiction by repeatedly
punishing non-violent drug offenders, it also implemented mandatory minimum penalties that
targeted minority communities and African Americans in particular.'® In addition, Nancy Reagan
began her personal vendetta against illegal drugs by sensationalizing her “Just Say No” campaign,
encouraging youth across America to say no to drugs and stigmatizing drug users as criminals.®
The more the President and First Lady attacked illegal drugs, the more American prisons began to
fill with inmates, developing populations of primarily minorities and repeat drug offenders. As
prisons populated, the disparate impact of this wave of mass incarceration became clear. Prior to
the Fair Sentencing Act in 2010, the sentencing disparity between crack and powder cocaine varied
among states and federal guidelines, but reached as high as 100-to-1.2°

As the War on Drugs raged on, disproportionately targeting lower income communities of
color, prisons continued to fill to their capacity with a constant influx of new inmates. Both state
and federal governments responded to the skyrocketing incarceration rates by passing legislation
like the 1994 Crime Bill, which incentivized states to pass more tough-on-crime laws and build
more prisons.?! Politicians on both sides came out in support of the Crime Bill, making the War
on Drugs more than a partisan issue.?? Prison facilities reached their maximum capacity at
unprecedented rates and more facilities were needed every year to house the influx of inmates.

Today, the results of the War on Drugs are painfully apparent. According to the Prison
Policy Initiative, “over the last three decades of the 20th century, the United States engaged in an
unprecedented prison-building boom that has given our nation the highest incarceration rate in the
world.”?® In the last fifty years, since President Nixon began the War on Drugs, the number of

141d. “The bill also creates mandatory minimum penalties for drug offenses, which are increasingly criticized for
promoting significant racial disparities in the prison population because of the differences in sentencing for crack
and powder cocaine. Possession of crack, which is cheaper, results in a harsher sentence; the majority of crack users
are lower income.”

15 Nicole D. Porter & Valerie Wright, Cracked Justice, THE SENTENCING PROJECT, March 2011 at 6.

16 NATIONAL PUBLIC RADIO, supra note 9.

7.

18 James Forman, Jr., Racial Critiques of Mass Incarceration: Beyond the New Jim Crow, 87 N.Y.U. L. Rev. 101,
114 (quoting Nixon’s campaign advisor that the goal was to “devise a system” that secretly acknowledges that the
issue is “blacks.”).

19 NATIONAL PUBLIC RADIO, supra note 9.

20 porter & Wright, supra note 15, at 1 (discussing the Fair Sentencing Act’s intent to address the 100-to-1 disparity
that punished defendants with five grams of crack cocaine (also known as cocaine base) with the same five-year
mandatory minimum penalty imposed on powder cocaine defendants with 100 times that amount).

21 ydi Ofer, How the 1994 Crime Bill Fed the Mass Incarceration Crisis, ACLU. June 4, 2019,
https://www.aclu.org/blog/smart-justice/mass-incarceration/how-1994-crime-bill-fed-mass-incarceration-crisis (last
visited July 14, 2021).

22 porter & Wright, supra note 15, at 2.

23 peter Wagner, Tracking State Prison Growth in 50 States, PRISON POLICY INITIATIVE, May 24, 2014,
https://www.prisonpolicy.org/reports/overtime.html (last visited Oct. 1, 2020).
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prisons has increased over 700% in the United States.?* Though incarceration rates today are
finally starting to level out, the damage has been done.?®> The racial disparities of mass
incarceration are also glaringly apparent; according to the NAACP, though only 32 percent of the
United States population is represented by African Americans and Hispanics, these groups make
up 56 percent of the United States’ incarcerated population. 2

I11. Mass Incarceration, an Environmental Injustice

Mass incarceration is a multi-faceted injustice facing minority communities across the
United States. Though the War on Drugs clearly targeted and disproportionately affected African
American and Latinx populations, it also came with more silent and insidious injustices that were
not quite as apparent at the very beginning.?’” In recent years, it has become increasingly clear that
mass incarceration has also done its part in perpetuating environmental injustices across the
country. Environmental injustices are described as “the disproportionate exposure of communities
of color and the poor to pollution, and its concomitant effects on health and environment,” along
with “unequal environmental protection and environmental quality provided through laws,
regulations, governmental programs, enforcement, and policies.”?® These injustices are frequent
and pervasive, leading to increased health problems and pollution in minority communities.?°

Prisons built in the mass incarceration era are no exception. According to Earth Island
Journal, “[t]his legacy of environmental injustice extends to the siting of prisons.”®® Mass
incarceration directly contributes to environmental injustices that “impacts the health of prisoners,
prison-adjacent communities, and local ecosystems from coast to coast.”®* As the War on Drugs
reached its peak, prisons across the country filled to their maximum occupancy, sparking a
pressing need for new prison facilities to be built as quickly and affordably—and opening the door
for yet another arm of environmental injustice.®> The most time-efficient option was to use land
that had no other use, with the lowest price tag. This led to a rapid rise in prisons “built on some
of the least desirable and most contaminated land in the country,” ranging from old mines, former
nuclear power plants, areas designated as Superfund cleanup sites due to their toxicity, and

24 EQUAL JUST. INITIATIVE, supra note 1.

25 | eipold, supra note 8, at 1588 (referencing the recent downward turn in incarceration rates—but notes that the
U.S. still leads the world in prison population).

26 Criminal Justice Fact Sheet, NAACP, https://www.naacp.org/criminal-justice-fact-sheet/ (last visited Oct. 1,
2020).

27 See generally America’s Toxic Prisons, EARTH ISLAND JOURNAL, https://earthisland.org/journal/americas-toxic-
prisons/ (last visited Oct. 1, 2020).

28jyliana Mantaay, Mapping Environmental Injustices, 110 ENVTL HEALTH PERSPECTIVES 161, 161.

291d.; see also R. She Diaz, Getting to the Root of Environmental Injustice, 29 Geo. Envtl. L. Rev. 767, 767,
noting that “in the United States, poor people and people of color experience higher cancer rates, asthma

rates, mortality rates and overall poorer health than their affluent and white counterparts” due in part to
environmental injustices.

30 ymerica’s Toxic Prisons, EARTH ISLAND JOURNAL, https://earthisland.org/journal/americas-toxic-prisons/ (last
visited Oct. 1, 2020).

3.

321q.


https://www.naacp.org/criminal-justice-fact-sheet/
https://earthisland.org/journal/americas-toxic-prisons/
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landfills.3®* The pollutants found in and around the prisons have led to increasing amounts of
inmate illness, contaminated water sources, and even air-born fungi.3*

Paul Wright, the executive director of the Human Rights Defense Center, summarized the
issue in a striking way: though most people think of corporations as the cause of toxicity or
pollution and consider the government as the solution, “the prison ecology issue turns that whole
thing on its head.”® Here, the reverse is true: the government chose to build facilities on toxic
waste sites or allowed them to become sources of toxic waste, “and it is literally holding people at
gunpoint at these sites and exposing them.”3® Recent studies show that the toxic impact of
American prisons “extends far beyond any individual prison, or any specific region in the United
States.”3” Though some prisons provide particularly horrifying examples, mass incarceration
impacts prisoner health, low-income, rural prison-adjacent communities, and local ecosystems
from coast to coast.*

A. Prisons Built on Toxic Sites

The United States is littered with sites abandoned by the industrial decline of the 1970s.%°
In many of these locations, prisons were used to fill the gaps in the land, occupying arcas “left
degraded by industrial activities and offering often-unfulfilled promises of employment to
impoverished communities.”*® The toxicity of these waste sites leads to clear cases of pollution,
affecting not only the living conditions but the overall health of inmates. In an attempt to “recycle”
land that has already been devastated, prisons are built on toxic and hazardous land because “the
construction of a prison may be seen as [the land’s] only ‘acceptable’ use.” 4

Nearly 600 federal and state prisons are located within three miles of a Superfund site.*?
These areas are defined by the Environmental Protection Agency (EPA) as contaminated sites that
exist due to hazardous waste that is dumped, left out in the open, or otherwise improperly managed,
and include manufacturing facilities, processing plants, landfills, and mining sites.** The land
within and around Superfund sites is recognized as the “nation’s worst toxic waste sites.”** Of the

33 4.
34 d.
35 4.
36 4.

37 America’s Toxic Prisons: The Environmental Injustices of Mass Incarceration, PRISON LEGAL NEWS,
https://www.prisonlegalnews.org/news/2018/apr/2/americas-toxic-prisons-environmental-injustices-mass-

incarceration/ (last visited Jan. 31, 2020).
38
Id.

39 EARTH ISLAND JOURNAL, supra note 30.

40 Id

41 Id

42 See generally Investigation Reveals Environmental Dangers in America’s Toxic Prisons, EQUAL JUST.
INITIATIVE, https://eji.org/news/investigation-reveals-environmental-dangers-in-toxic-

prisons/#:~:text=Prisons%20are%20als0%20a%20source,detention%20centers%20across%20the%20nation (last
visited Oct. 1, 2020).

43 \Whatis a Superfund Site?, U.S. ENVTL PROT. AGENCY https://www.epa.gov/superfund/what-superfund (last
visited Oct 1., 2020).

44 Nothing Super About Superfund Sites, FORBES MAGAZINE, https://www.forbes.com/2010/04/28/superfunds-
environment-pollution-toxic-opinions-contributors-robert-h-weiss.html#2d2bdf647db8 (last visited Oct 1, 2020).


https://eji.org/news/investigation-reveals-environmental-dangers-in-toxic-prisons/#:~:text=Prisons%20are%20also%20a%20source,detention%20centers%20across%20the%20nation
https://eji.org/news/investigation-reveals-environmental-dangers-in-toxic-prisons/#:~:text=Prisons%20are%20also%20a%20source,detention%20centers%20across%20the%20nation
https://www.epa.gov/superfund/what-superfund
https://www.forbes.com/2010/04/28/superfunds-environment-pollution-toxic-opinions-contributors-robert-h-weiss.html#2d2bdf647db8
https://www.forbes.com/2010/04/28/superfunds-environment-pollution-toxic-opinions-contributors-robert-h-weiss.html#2d2bdf647db8
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600 prisons identified within ten miles of sites listed on the National Priorities List, more than 100
are just one mile from the toxic site.*

The side effects from living so close to a Superfund site can be dangerous and possibly deadly.
These sites may contain extremely hazardous chemicals, such as Polycyclic Aromatic
Hydrocarbons (PAHS) and dioxin, that have “no respect for industrial-site boundaries” and seep
into both the air and water surrounding the sites.*® Superfund areas may also contain “highly
carcinogenic chemicals used to weatherproof telephone poles, railroad ties and other industrial
products saturate people's soil, homes, water, pillows, air and everything in between.”4’ Exposure
to these chemicals can lead to cancer, birth defects, and other possibly fatal diseases.®

The impact of these issues is not merely theoretical; prisons across the country are being
exposed for their dangerous living conditions. The effects are broad and unpredictable, but it is
clear that these toxic sites are creating an extremely hazardous environment. The proposed
dangers, too, are also manifested in many facilities; two recent reports have chronicled multiple
instances of toxic sites contributing to pollution, carcinogens, and even death at prisons across the
country.

These hazards are not region specific. For example, New York’s Rikers Island jail complex
is built on a known toxic waste landfill site. The complex, housed on a 400 acre island across from
La Guardia Airport, is New York City’s principal jail complex and one of the largest jails in the
world.*° Ten jails, “including facilities for women and adolescents, as well as an infirmary [and]
power plant. . .” make up the complex; on average, the facility houses nearly 10,000 inmates
daily and over 77,000 people a year.®® At the complex, the toxic land experiences frequent
methane gas explosions, not only putting the inmates at risk from the blasts, but also exposing
them to slow poisoning from the methane in both the soil and the air.5?

Further, a study from the Abolitionist Law Center found that a Pennsylvania prison built
on top of one of the largest coal preparation plants in the world led to high percentages of illness
among inmates.>? Federal Correctional Institution Fayette in La Belle, Pennsylvania is built on a
piece of the former coal plant, where more than 40 millions tons of coal refuse and ash contaminate
the land around the prison.> Coal ash is more toxic than unburned coal waste and contains higher
concentrations of heavy metals and minerals, like mercury, lead, and arsenic.>* At La Belle and
other “unlined sites,” these chemicals can contaminate both the local water and air so severely that
environmental experts say “the risks posed by such reclamation efforts outweigh the so-called

45 EQUAL JUST. INITIATIVE, supra note 1; see also Environmental Protection Agency’s National Priorities List,
which carefully tracks sites hazardous enough to warrant a cleanup.

46 ForRBES MAGAZINE, supra note 44.

471d.

8 1d.

49 Daniel Trotta, New York City Council Votes to Close Infamous Riker Island Jails, REUTERS, October 17, 2019,
https://www.reuters.com/article/us-new-york-rikers/new-york-city-council-votes-to-close-infamous-rikers-island-
jails-idUSKBN1IWW2ZW (last visited March 08, 2021).

50 Michael Schwirtz, What is Rikers Island?, THE NEw YORK TIMES, April 5, 2017,
https://www.nytimes.com/2017/04/05/nyregion/rikers-island-prison-new-york.html (last visited March 08, 2021).

51 EARTH ISLAND J., supra note 30.
52 EQUAL JUST. INITIATIVE, supra note 1.

53 Dustin S. McDaniel, et. al., No Escape: Exposure to Toxic Coal Waste at State Correctional Institution Fayette,
ABOLITIONIST L. CENTER at 5.

54 EARTH ISLAND J., supra note 30.
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benefits.”>® Prior to the completion of the prison, La Belle residents complained that the fugitive
dust was making them sick, but the Department of Environmental Protection merely issued fines
and allowed the construction to go forward. As a result, "more than 80 percent of inmates at FCI
Fayette have suffered from exposure to coal ash, including respiratory, throat, and sinus
conditions, gastrointestinal problems, and adverse skin conditions.”®

On the West Coast, similar illnesses resulted in California prisons built on or near
superfund sites. In Lancaster, over 3,500 prisoners at a California state prison were infected with
valley fever after breathing in dust particles contaminated by a fungus found in the soil around the
prison.>” The symptoms of valley fever caused by the fungus present like the common flu, and the
illness often goes undetected.%® If left untreated, it can be fatal—as was the case in California.*®
Over fifty inmates at the Lancaster prison died from valley fever caused by contaminated soil that
was left untreated.®® In Northern California, Folsom State Prison was forced to remove 17,000
cubic yards of soil from the property that was contaminated by toxic waste, namely old scrap metal
and drum storage from a former industrial manufacturing area.5!

Farther south, three facilities in Victorville, California (FCI Victorville Medium I, Medium
I1, and United States Penitentiary-Victorville) are housed on a former Air Force Weapons Storage
Area (WSA). The WSA was built “on a part of the base near where munitions were kept and
where investigators from the Air Force Safety Center suspect nuclear weapons were
maintained and stored.” 82 Inmates in these three facilities are exposed to possible radiation
poisoning and other hazards associated with nuclear emissions.53

Some toxic risks are more obvious than others, but the lesser-known hazardous sites pose
just as great of a risk with a lower probability of notice. For example, the Prison Ecology Project
discovered a prison in Tacoma, Washington adjacent to a Superfund site on the Tacoma Tar Pits.%*
The area is designated a volcanic hazard zone and poses drastic risks to inmates housed nearby.
Whether it be the noticeable poisoning from coal ash or the quieter toll of slow, gradual radiation
poisoning, prisoners across the country are being poisoned by their surroundings, simply because
the land was vacant and affordable.

B. Prisons Built on Seemingly Benign Lands
Even prison facilities that appear to be built on benign lands have experienced toxicity and

harmful exposure.®® Though Superfund and other toxic sites are a clear cause for alarm, there are
other more silent dangers that often go unnoticed. Recent studies have proven that “life-

55 .
56 .
57 d.
58 .
594,
60 |q.
61 q.

62 John E. Dannenberg, Prison Drinking Water and Wastewater Pollution Threaten Environmental Safety
Nationwide, PRISON LEGAL NEwWs 1, 1 (Nov. 15, 2007).

63 4.
64 4.
65 4.
66 |.
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threatening exposure isn’t always tied to a particular, site specific source of pollution.”®” Due to
the rural location of many prison facilities, water contamination and pesticide exposure may be a
hazard that goes unaddressed due to the insidious nature of the contamination.®® Further, the
extreme heat and poor ventilation at some prison facilities leave prisoners at risk for heat sickness
or even heat stroke.%®

Climate change only serves to compound these issues. Prisons that already subject prisoners
to intense heat are experiencing growing fatality rates as the weather gets increasingly warmer.”
Texas prisons, for example, are experiencing the impacts of climate change firsthand. In the
summer of 2011, “10 prisoners died of heat stroke in state-operated prison units”—raising the in-
custody hyperthermia death rate in Texas prisons to a total of twenty-two.”* By 2017, as yearly
temperature averages continued to rise, 79 of the state’s 108 prison units still lacked air-
conditioning—even as the state faced summer temperatures over 100 degrees.?

C. Toxic Prisons and the Eighth Amendment: Are Toxic Conditions Cruel and
Unusual?

These hazardous conditions may have constitutional implications. Amendment V111 of the
United States Constitution protects inmates from “cruel and unusual punishments.””® Though
Eighth Amendment challenges usually center on the nature of charges, cruel and unusual
punishment can extend to far more than the length of a charge. Courts have extended the Eighth
Amendment to prison conditions, noting that “the treatment a prisoner receives in prison and the
conditions under which he is confined are subject to scrutiny under the Eighth Amendment.”*
Dangerous prison conditions may implicate cruel and unusual punishment in the ways otherwise
Constitutional sentences are administered and executed.” Unfortunately, the death penalty is not
limited to capital punishment—there are multiple ways to put someone to death, including
hazardous and toxic prison conditions.”® If the Eighth Amendment was designed to protect the
rights of prisoners, it must also protect the conditions in which they are forced to live. Georgetown
Law Professor Sharon Dolovich sums it up best:

If the prohibition on cruel punishment is to mean anything in a society where incarceration is
the most common penalty for criminal acts, it must also limit what the state can do to
prisoners over the course of their incarceration. . . . [In] the existing system, the crime
determines only the length of the prison sentence, not the conditions under which that
sentence will be served. Indeed, any harm prisoners suffer at the hands of the state while
incarcerated is typically wholly unrelated to their original offense.’”

67 EARTH ISLAND J. supra note 30.

%8 Dannenberg, supra note 62 at 1.

69 EARTH ISLAND J. supra note 30.

0.

.

2.

73U.S. ConsT. amend. VIII.

" Helling v. McKinney, 509 U.S. 25, 31 (1993).
75 Sharon Dolovich, Cruelty Prison Conditions, and the Eighth Amendment, 84 NYU L. Rev. 881 (2009).
®1d. at 882.

71d. at881.
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When applying the Eighth Amendment to the administration of sentences, Courts require
that prison conditions must not violate “evolving standards of decency that mark the progress of a
maturing society.”’® In light of this reasoning, it seems likely that toxic and often deadly prison
conditions may constitute cruel and unusual punishment. Whether it is excessive heat, tainted
water, or poisoning from superfund sites, prisoners at these facilities may face a death penalty they
never expected; their very environment may sentence them to a long, painful death, even if they
were convicted of a crime that does not come with a capital or life sentence.

Fortunately, prisoners do not have to wait until they are on their deathbed to seek relief
when prison conditions violate the Eight Amendment. For example, in 1993, a prisoner brought a
civil rights action against prison officials that alleged an Eighth Amendment violation from his
exposure to environmental tobacco smoke (ETS).”® The Supreme Court held that prisoners could
make an Eighth Amendment claim based upon both a future harm to health and a present harm.8°
The Court recognized that environmental harm caused by tobacco smoke was a sufficient cause of
action for a cruel and unusual punishment claim against prison officials.8!

An Eighth Amendment claim on prison conditions must satisfy both an objective and
subjective prong.#? Though the Eighth Amendment “does not mandate comfortable prisons,” it
clearly does not permit inhumane conditions.® By prohibiting inhumane prison environments, the
Eighth Amendment requires prison officials to provide humane conditions and ensure that inmates
have a subjective access to “adequate food, clothing, shelter, and medical care.”® Further, prison
officials must take objectively “reasonable measures” to ensure the safety of the inmates in their
facilities.®

In recent years, increasing numbers of prisoners have brought claims against prison
officials for Eighth Amendment violations due to hazardous or unhealthy prison conditions.
Existing case law establishes that the Eighth Amendment ensures an inmate’s “right to be free
from exposure to extremely dangerous temperatures without adequate remedial measures.”®
Further, courts have held that merely providing inmates with ice or water is not an adequately
remedial measure that would overcome an Eighth Amendment violation.®” If the water provided
to inmates is undrinkable, courts have held that the water is also a sufficient cause of action for a
cruel and unusual punishment claim.8 The increasing litigation on this topic proves that the
judicial system is gaining sympathy for inmates who are subjected to unhealthy and unsafe
conditions—but even when the courts rule in the inmates’ favor, as discussed below, prison
officials are often determined to make any victories as difficult as possible.
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1. Wallace Pack Unit: A Toxic Case Study

The Wallace Pack Unit in Texas is a prime example of the environmental hazards found in
America’s prisons. The facility, a Type I geriatric facility, has faced numerous lawsuits for its
dangerous living conditions.® At the unit, prisoners unknowingly drank thousands of gallons of
arsenic-tainted water for more than 10 years.®® The inmates were also exposed to unbearable heat,
leading to sicknesses that left the mostly elderly and disabled inmates extremely vulnerable.®!

In 2014, the Texas Civil Rights Project and the University of Texas School of Law Civil
Rights Clinic filed suit on behalf of the Wallace Pack Unit prisoners, alleging unsafe living
conditions due to excessive heat.®? As part of their claim, prisoners alleged that the high
temperatures in the unit constituted cruel and unusual punishment under the Eighth Amendment.®?
According to the suit, summer temperatures would reach over one hundred degrees inside the
facility.®* The heat was often unbearable; the metal beds and walls were so hot during the summer
that prisoners could not lay on their beds due to the insufferable heat; one inmate compared it to
“touching the hood of a car that [sat] in the sun on a 130-degree day.”®® The inmates would often
wet their sheets and the cement floor, lay in the water, and blow a fan under the sheet in an attempt
to lower their body temperature.®® The high temperatures came with a price; in the last twenty-
five years, twenty or more inmates died as a result of excessive heat at the unit.®’

The suit didn’t seek damages, instead the prisoners asked that the facility be kept at eighty-
eight degrees year round.®® In 2017, adistrict court judge ruled in favor of the inmates, recognizing
that the excessive temperatures were sufficient to show an Eighth Amendment violation and
ordering that the facility be cooled to a safer temperature.®® The court noted, though, that the
prison facility need not be lowered to a comfortable temperature, but instead a level that reduces a
“significant risk of harm to an acceptable one.”1%

Unfortunately, the extreme heat was just one of the hazards at the unit. As part of their
suit, prisoners also requested an emergency injunction to protect the inmates from unsafe drinking
water. According to the second complaint, prisoners were encouraged to drink copious amounts
of water to cope with the heat, especially during the summer months.1°* The policy at the prison
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was to recommend that the inmates drink at least two gallons of water a day.%? The issue? The
water the prisoners were encouraged to drink in order to survive the deadly heat was tainted with
arsenic, a known carcinogen.®® The inmates alleged that the water would run brown and many
inmates became ill after drinking it.1% According to a 2014 Consumer Confidence Report
(“CCR”), the arsenic levels in the public water system at the unit “were more than double the
maximum contaminant levels (MCLs) deemed safe for consumption” (10 parts per billion (ppb) is
the MCL for arsenic, and the CCR detected 23 ppb in the unit’s water).1% Another report by the
Texas Commission on Environmental Quality in 2009 found that the unit’s wells contained at least
four times the MCL for arsenic.!® According to the CCR report, “runoff from agriculture,
electronic and glass production wastes. . . and erosion of natural deposits” were likely the cause
of the tainted water.2” The contamination from these sources posed a risk of skin damage,
circulatory issues, and an increased risk of cancer.1® A district court judge issued a preliminary
injunction ordering the Wallace Pack unit to find an alternative water source because the current
arsenic-tainted water “violates contemporary standards of decency.”'% Though the inmates were
victorious, the state made clear its intentions to appeal the injunction both on the heat and tainted
water grounds.'*® According to prison officials, they believe that the conditions at the Wallace
Pack Unit are safe for the inmates and that the prison did everything in its power to provide
prisoners with sufficient means to cope with the heat.!!!

IVV. Prisons as Sources of Environmental Pollution

The environmental issues stemming from mass incarceration extend far past the boundaries
of prison walls. Prison facilities across the country are also arising as sources of environmental
pollution, creating toxic conditions and damaging ecosystems in the surrounding communities.?
Prison-based environmental injustices extend to the siting of prisons, which are often located in or
near low-income communities.*'® According to a study by Prison Legal News, prisons across the
country often commit sewage and sanitation violations with little to no repercussions.'** Panagioti
Tsolkas, head of the Prison Ecology Project, compares the environmental impact of prisons to that
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of toxic factories, noting that prisons are just factories “full of people who can’t leave.”**® Prisons
function as industrial warehouses that essentially operate as large factories through prison labor
and services on their property from sewage management to power plants.''® The factory-like
nature of prisons is leading to increased pollution through industrial activities, prison programs,
and local power generation.*’

Certain prisons across the country commit notably egregious sanitation violations. In
California, at least eight of the thirty three state prisons have been cited for water pollution over
the last twenty years.'® Folsom State Prison, located in Northern California, was fined $700,000
for a spill that leaked over 700,000 gallons of sewage into the American River.'® Note that Folsom
is the same prison mentioned above that, around the same time, was forced to remove 17,000 cubic
yards of contaminated soil from the property.'?

Folsom is just one example; under-maintained, overcrowded prisons and jails nationwide
are silently polluting their local communities because prisons themselves are often ignored by
environmental agencies. These facilities leak pollutants like wastewater both inside of prisons and
outside in local water supplies like rivers, streams, and water tables.!?X Many prisons are
successfully violating the Safe Drinking Water Act, Clean Air Act, and Clean Water Act—and
don’t seem to be stopping any time soon. The following paragraphs highlight three major
environmental violations from American prisons.

A. Safe Drinking Water Act Violations

The Safe Drinking Water Act was designed to “protect the quality of drinking water” in
the United States and focuses primarily on “all waters actually or potentially designed for drinking
use.”*?? Unfortunately, due to unmonitored prison conditions, many prisons have violated the act
by contaminating the drinkable water in the surrounding communities.'?® For example, California
Men’s Colony (“CMC”) state prison in Southern California spilled over 220,000 gallons of raw
sewage into local water sources in 2004, including Morro Bay, a protected wildlife sanctuary.?*
The prison employed a “World-War Il vintage wastewater system” that, coupled with the fact that
prisoners were known to flush large objects like blankets down the toilet, led to the spill; the facility
was fined over $600,000. The CMC was responsible for one quarter of the city’s 450 documented
spills in five years, leaking sewage into local water sources like the Chorro Creek, a prominent
nearby water source.*?® By the time the facility finally upgraded their wastewater system, over
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250,000 gallons of sewage had already leaked into the local water sources, contaminating local
drinking water in blatant violation of the Safe Drinking Water Act.

B. Clean Air Act Violations

The Clean Air Act (CAA) is a federal law that regulates air emissions from mobile and
stationary sources.'?® The CAA was designed to protect communities from air pollution caused
by growing metropolitan and urban areas. According to the Act, “urbanization, industrial
development, and the increasing use of motor vehicles” led to hazardous air pollution. Though
the states are primarily responsible for controlling and limiting air pollution, the CAA was
designed to develop cooperative federal, state, and local programs to “prevent and control air
pollution.”*?7

While the CAA itself was an important step towards environmental protections in the
United States, prisons across the country are not held accountable for repeated violations of the
Act. According to the EPA’s database, hundreds of complaints have been filed against prisons
across the country for CAA violations.'?® The most common violations are related to
chlorofluorocarbons (CFCs), which are most often used to recharge air conditioning units and are
now known to deplete the ozone.*?® As air conditioning units are repaired, the CFCs leak into the
air and pollute both the air inside the prisons and in the surrounding communities.**° Further,
prisons pollute the local air quality from traffic in and out of the facilities, from visitors to diesel
trucks bringing supplies.’® Data from the EPA shows that 92 informal actions and 51 formal
actions were brought against prisons, jails, and detention centers across the country under the CAA
during the past five years.'3? For example, in parts of California’s Central Valley, an area whose
poor air quality already struggles to meet state standards for ozone levels and particulate matter,
the prison industry is yet one more source of air pollution heaped upon an overburdened
community. 133

C. Clean Water Act Violations

Prisons have also violated the Clean Water Act. The Clean Water Act (CWA), passed in
1972, established a basic structure for regulating both discharges of pollutants into waters and the
standards of waters in the United States.3* The basis of the legislation began in 1948 as the Federal
Water Pollution Control Act, but was then expanded to the CWA in 1972.1%> Through the CWA,
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the EPA implemented policies like wastewater standards and developed “national water quality
criteria recommendations for pollutants in surface waters.” 1%

Since 2012, federal and state agencies have brought over 130 informal actions and 28
formal actions against prisons and jails under the Clean Water Act, resulting in over $556,000 in
fines.’3” For example, in 2014, the Black Warrior Riverkeeper settled a water pollution lawsuit
against the operator of an Alabama prison.'3® The suit raised claims under the CWA, alleging that
the sewage treatment plant at Donaldson Correctional Facility had routinely discharged pollutants
into Big Branch, a tributary of the Black Warrior River, for over twenty years.'*® The suit further
alleged that “overcrowding at [Donaldson], which was designed for 700 prisoners and now houses
almost 1,500 also played a factor in the pollution.'*® Black Warrior Riverkeeper attempted to
compel the Alabama Department of Environmental Management (ADEM) to action through the
notice of suit they sent to the correctional facility in 2004.14 The facility attempted to fix the
pollution, but found only a temporary solution to the problem. In 2009, the sewage plant at
Donaldson once again “began discharging improperly treated sewage to Big Branch’ and the Black
Warrior Riverkeeper filed suit under the CWA.1*2 The parties settled for nearly $300,000 and
Alabama Utility Services was both required to fix the sewage issue and establish a Supplemental
Environment Project to clean the polluted river.143

D. The Failure of Environmental Impact Assessments

Prison and jail-based environmental issues are regulated by a “complicated combination of
local, state and federal regulatory agencies, such as local water boards and air pollution boards, as
well as pesticide, hazardous waste and toxic control agencies.”*** The EPA is the only agency
with nationwide oversight of prisons and, to ensure compliance with federal environmental laws,
conducts “on-site monitoring of prisons and jails, responds to public tips and complaints, and
encourages self-disclosure of violations.”4°

One of these methods includes the production of Environmental Impact Assessments. An
Environmental Impact Assessment is a government report that discusses the “impact of a proposed
project on its surrounding environment”; these assessments are required by the National
Environmental Policy Act for projects that “significantly [affect] the quality of the human
environment.”1*6 These statements may help avoid some of the statutory environmental violations
before a prison facility is even built, or may shed light on the impact of a prison facility that
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changes owners—but they are only useful when they are actually required. There is little clarity
on what exactly qualifies as a significant effect on the environment, and judges have been hesitant
to require prison facilities to prepare an Environmental Impact Assessment, even when members
of the surrounding communities request it.1#’

For example, Alabama residents brought an action in opposition of the construction of a
state prison in their community. The St. Clair County residents also sought to enjoin Alabama’s
acquisition of the prison site and the Alabama Water Improvement Commission's issuance of a
National Pollutant Discharge Elimination System (NPDES) permit for the proposed prison without
preparing environmental impact statements.2*® The 5" Circuit held that “the State's acquisition of
the proposed prison site and the Commission's proceedings with respect to the NPDES permit did
not constitute federal action and thus did not necessitate an environmental impact statement.”14°
The state was not required to conduct an environmental impact report and was allowed to acquire
the prison with little to no consideration of the environmental impact it would have on the
surrounding community.°

This was not the only time the federal courts left prisons exempt from conducting
environmental impact assessments.'>! In 1986, the Eighth Circuit held that an environmental
impact statement was not required for the proposed prison conversion, and the Prison Bureau was
only required to consider reasonable alternatives to conversion and was not required to study
remote and speculative possibilities.t%?

It must be noted that environmental impact assessments do not have to take prisoners into
account.’®® This standard implies that egregious environmental issues do not matter if they only
affect prison populations. In 2015, an Environmental Impact Report for a controversial proposed
prison in Letcher County, Kentucky, gave a detailed analysis of the environmental impact the
facility would have on the surrounding community, but failed to assess the impact the environment
may have on the over 1,2000 inmates that would be housed in the facility.*> This failure was
dangerous because it could lead to an increasing number of prisons like those discussed above,
sitting on toxic sites and slowly poisoning inmates over time. When environmental impact
assessments are not conducted, there is a risk that a prison may contaminate the surrounding
community. When they do exist, and fail to include prisoners themselves in the assessment, they
risk subjecting men and women to toxic, poisonous environments that could change their sentence
from a handful of months or years to a capital punishment—all without notice from the agencies
designed to protect citizens from such dangerous situations.

V. The Injustices of Toxicity: Is There a Solution?

It is well-known that overcrowded prisons come with vast, well-documented civil and
human rights issues; unfortunately, though, until the last few years, very little thought was given
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to the connections between mass incarceration and the environmental injustices that arise when
prisons are built on toxic land or when the facilities themselves become a source of toxicity. >
Even though more voices are emerging on the issue, still today many toxic and unsafe prison
conditions go unnoticed. In Indiana, serious environmental contamination problems were
identified in the Marion County Community Corrections Center.'% A report from the Indiana
Department of Corrections discovered that human feces were leaking from toilets into latrines and
that leaking water and sewage from the building was being “diverted into open gutters.”*%’
Moreover, the report found that “serious mold contamination in the heating, ventilation and air-
conditioning system,” which is often a source of Legionnaires’ Disease, a severe form of
pneumonia.t®® Fecal-oral contamination was promoted by requiring the prisoners, who had no
washer or dryer, to wash their soiled clothing in restroom sinks.*%°

According to Prison Legal News, Indiana State Representative Mike Murphy “called the
report ‘devastating’ and something worthy of interest to Human Rights Watch.” Representative
Murphy noted that “in a normal situation, a health department would come in, shut [the prison
down]immediately and transfer these people to a safe environment.” he added. Unfortunately, that
did not happen here; Prison Legal News notes that the “irony” of Representative Murphy’s concern
“is that apparently, “ ‘devastating[ly] [ab]normal’ health conditions are tolerable if it is prisoners
who are impacted.” Further, Kenneth Falk, the legal director for the American Civil Liberties
Union (ACLU), after seeing the prison facility firsthand, called the prison “absolutely horrendous”
and alleged constitutional violations. Most notably, Falk called the prison a “warehouse of human
beings” and stated that the issues with the facility were glaringly obvious to anyone at the prison. *6°

These glaringly obvious issues, as described by Falk, are just one example of the
environmental injustices existing across prisons in the United States that often go unaddressed or
unnoticed. The environmental injustices occurring within prison walls are rarely ever recognized
and the environmental injustices stemming from prisons built in or near low-income communities
often go untreated. After examining facilities like those in Texas, New York, Pennsylvania, and
California, it is clear that many environmental hazards within prisons either have yet to be
addressed or are just coming to light. Further, existing case law leaves no room for doubt that
toxic prison sites may be a sufficient cause of action for an Eighth Amendment violation. Across
the country, environmental injustice disproportionately affects minority and low-income
communities—and the same injustices can be found within and around the prison walls. The War
on Drugs led to a skyrocketing number of low-income and minority inmates, causing the
populations within the prisons to look far different from the United States’ actual demographics. 6!
In these toxic prisons, American minority populations are disproportionately subjected to
environmental injustices that make the air they breathe and water they drink unsafe and even
deadly. Further, the surrounding communities are forced to breathe polluted air, drink unsafe
water, and recreate in toxic rivers and creeks.
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This raises a vital question: what is being done to fix these “glaringly obvious” injustices?
While many organizations like Equal Justice Initiative and Prison Legal News work to bring
awareness to the environmental issues associated with prisons, facilities built on toxic waste sites
continue to pose threats to both the safety of the prisoners housed within them and the communities
surrounding them. Even favorable rulings, like those in the Texas and Alabama cases discussed
above, are met with slow, arduous changes that often do not significantly improve the problem.6?
Further, even when toxic facilities are closed, environmental issues are not the reason for the
closure.’®® In 2019, New York lawmakers voted to close Rikers Island Jail Complex (discussed
above) by 2026.1%4 While this is a victory in and of itself for those seeking to undo the harms
caused by mass incarceration, little is being said about the hazardous environmental conditions of
the jail facility.1%® Instead, the focus is overcrowding and the sheer size of the jail itself; press
announcements about the closure cite the history of violence and moving away from the “failed
policies of mass incarceration” as the motivations behind terminating the complex.'®® Moreover,
all closures at this point are only theoretical; the proposed closure has been delayed until at least
2027 and may continue to be delayed moving forward.'%”

Similarly, legislation passed to stop environmental injustices fails to address the issues in
prisons. In 1994, President Bill Clinton signed Executive Order 12898, which was designed to
address environmental injustices in minority populations and low-income communities.'® Though
this order seemed to bring some hope, the EPA, who was tasked with the responsibility of the
Executive Order, does not apply these guidelines to prisoners because, even though the majority
of American prisoners are from low-income communities and are people of color, the population
data used by the EPA does not count prisoners.'6°

To find a solution, we must begin at the heart of the issue. Prisons continue to be built
across the country because of the age-old theory of supply and demand. Though incarceration
rates no longer match those at the peak of the War on Drugs, the United States still has an annual
incarceration rate of 2,510 per 100,000 adult U.S. residents.'® Current calls for sentencing reform
hope to change the pattern of mass incarceration in the United States, but change is hard-fought
and comes slowly.*"* In order to stop the environmental injustices in prisons, we must recognize
the dangers associated with toxic lands and cease building prisons on these sites. According to
Prison Legal News, there is a pattern in the United States of corporations who come in, “pillage
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the environment” through industries like mining or forestry and then, “when everything has been
exhausted. . .trees have been cut down, every last grain of ore has been ripped from the soil, and
everything has been contaminated and poisoned in the process,” the final solution is to build a
prison.1’2 Until more awareness is brought to this pattern, prisons will continue to be built on these
toxic sites—especially if they are not required to include prisoners in their environmental impact
reports, or if they are not required to compile a report at all.

Positive changes are happening, albeit slowly. In 2019, prisoners from twenty-one federal
prisons across the country, along with support from groups like the Abolitionist Law Center and
the Campaign to Fight Toxic Prisons, won a lawsuit against the Federal Bureau of Prisons after
the Bureau attempted to build a prison on top of a toxic site in Letcher County, Kentucky.'”® The
proposed facility would have been built on a former coal mine, next to an active coal mine, and
near a “coal sludge pond.”'* After three years of opposition to the new facility, the plaintiffs won
a favorable ruling, halting the construction of the prison facility due to the unsafe and toxic nature
of the land.*"

Though there is still much work to be done in this area, there is hope to be found in
situations like Letcher County. Continued attempts to give prisoners access to legal representation
and raise awareness of the environmental injustices found in and around prison and jails are paving
the way to protecting inmates from dangerous, toxic conditions.

V1. Conclusion

The environmental injustices stemming from mass incarceration, the War on Drugs, and
sentencing disparities are still painfully present in our correctional systems. Mass incarceration is
not only threatening the lives and well-being of minority communities across the country through
disproportionate incarceration rates; inmates must also fear environmental threats such as being
sent to a prison built on a toxic waste site, near a nuclear test site, a coal mine, or near land riddled
with pesticides. Even land that may appear benign on its face may be toxic or hazardous in more
insidious ways. Every day, prisoners in these facilities are forced to breathe air rife with
carcinogens, drink contaminated water, or lay on a metal bed in a cell sitting at over one hundred
degrees. Moreover, many prisons themselves are polluting surrounding communities by leaking
harmful toxins into local air and water sources.

Though statistics show that incarceration rates are lowering, it will still take over 100 years
(at the current rate) for African American prison populations to be equal to white populations—
which means that the environmental injustices in American prisons are disproportionately
affecting minority, and specifically African American, populations. In some rare cases, prisoners
have won their fight for safe living conditions; but while voices are crying for reform, prisons still
remain on dangerous, toxic sites, risking the health and well-being of inmates every single day.
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There is hope for change, but for now these horrifying injustices persist. Inmates in these toxic
facilities cannot trust the water that they drink or the air that they breathe.

Mass incarceration is not only affecting our country, our criminal justice system, and our
slow progress towards racial reconciliation, but it is now also attacking our already wounded,
changing environment. If we continue to sit idly by while our prison systems damage our
populations and our environment, it will only continue to get worse. Patterns that go uncorrected
often become impossible to overcome, and our prisons are currently caught in a pattern of
subjecting prisoners to inhumane, dangerous treatment that likely implicates the Eighth
Amendment. A prison sentence itself should not be a death threat, but to so many minority
populations across the country, the location of the prison they are held in may turn their shorter
sentence into capital punishment.



